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' 
Civil Action Bo. 22h9-6% 
Re: 206 3277 
Antonio M. 


COMPLAINT pes 
Comes now the plaintiff in the above sty: ant to this Bonor- 


able Court respectfully alleges: 
1. That plaintiff is a Filipino Citizen, sg year cy ino te 
Late veteran, ANTONIO X. TBAY, residing and vith portal edfreas xt To. 


1219-1221 P. Guevara Street (2nd floor), Ste cres, vanila, Patltvpines 
2. wut derontant in the Voited staves Goverment of Amaricn. 


Insurance and death compensation benefits with the U. 
tration, Manile Regional Office, Philippines, ‘ semetine in 1946 
the service performed by the late veteran husband, ARTORTO X. LUBAY, who 
was killed in the concentration comp at Caper, farlac, Philippines. 
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(comPLa rer] 


ak, That plaintiff's claim for gratuitous National Service Life In- 
surance and death compensation benefits were approved and plaintiff was 


then receiving minthly compensation award and gratuitous National Service 
Life Insurance’ award-up to the month of November, 1956, when at a sudden 
her award of grateitous Wational Service Life Insurance and death compen- 
sation were terminated by the defendant thru the Veterans Administration 
on the ground that plaintiff has allegedly remarried. 

5. That plaintiff appealed her case to the Board of Veterans Appeals 
but her appeal was denied by the Beard of Veterans Appeals. 

6. What plaintiff hed requested the Chairmen, Board of Veterans Ap- 
peals to reconsider her appeal by reviewing plaintiff's evidences submitted 
but in @ letter dated March 16, 1960, signed by Nr. Janes W. Stancil, 
Chaireae, Board of Veterans Appeals, her request hed been likewise denied. 
Letter dated March 16, 1960, is herewith attached and makes the same a part 
of this complaint fully as if stated herein ani marked as annex "A". 

7. That plaintiff informs this Honorable Court that the termination 
of her monthly award of gratuitous National Service Life Insurance and 
death compensation benefits was improper, even without the benefit of the 
provisions of 38 CFR 13.402(4), plaintiff not being remarried within the 
contemplation of the provisions of 38 CFR 3.49, the true fact being that 
there is not even « semblance of marriage contracted by the plaintiff, 
although she admits to having been disgraced by SERGIO DE CASTRO, neither 
plaintiff has lived with the seme man as his wife. 


(COMPLAIEE) 

8. wat plaintift in support of her contentions is subaitting to this 
eneranie Court ner sworn statement ant mikes the came a pert of this com 
plaint fully as if stated herein and marked as annex "B"; likewise plain- 
tire is submitting to this Honorable Court joint-affidavit of disinterested 
persons who have full knowledge of plaintiff's marital status belying that 
slaintife nas remarried and makes the same a pert of this complaint fay 
as if stated herein and marked as annex “C". 

9. each du cpve: ce cian cen th ands te Mtoe 
toration of her monthly award of gratuitens National Service Life Insurance 


so death compensstion benefite, the defendant: thru the Veterans Astzts- 
tration arbitrarily and capriciously contimes to refuse the restoration 
of her death benefits to the prejudice of the plaintiff. | 

10, that the enum of relief aust won by the Hatntiet te the re 
maining unpaid installments of $5,000.00. 


Ll. That-there is-no more adequate : for the recovery of the 


amount of relief described herein other than teke this action to this 
Honorable court fer judgment. 

| most respectfully prays 
that this Honorable Court 


(a) Deciare that plaintiff 1s the UENMREEIID widow of the 
‘veteran husband, ANZORIO LUBAY’, and 
(bv) Issue a 
Affairs to review plaintiff’ 
declaration and to resume peyments 
weblog Survie Lite Meee Ses eee ae 


(Compta Ter} 
WITH A CONCLUDING PRAYER that this Honorable Court will please appoint 
WALEACE, LERCH & PILLOTE (Len Office) as plaintiff's attorney of record 
and to deduct ten percentum (10%) from the claim as plaintiff's attorney 
fees if the claim is successful. 
Jane 8, 196%, Manila, Philippines for Washington, D. C. 


/s/ Weonarda M. Vda de Lubsy 
LEOMARDA M. VDA DE IUBAY 
Plaintif?: 


regarded as 


the 
of receiving gratuitous desth benefits, the claimant is under 
the burden of establishing by clear and convincing evidence that she 
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yorther action on your claim by thie Board 1s not indicated at this tine. 
| 
» | 


Very truly yours, 


(seD) JAMES W. SYANCIL 
Chairman 


i. that I am the lawful widow of the late veteran, ANTONIO LUBAY; 


2. what I have not remarried and have not lived with any man since 
the death of uy late veteran husband named-sbove; | 


3. That I admit to have an illicit relation with one SERIIO 
CASTRO, during the pericd from 1955 to 1957; 

a, thet cut of uy love affair with SERGIO DE CASPRO, I had given 
birth to a child who was born out of wedlock; 


5. that although I had given birth, I did not live nor stay with 
SERGIO DE CASTRO, allegedly as his vife; | 


= Ti 


[COMPLAINT } 


stay with him as-his wife, 
of social friendships and not marriages, 
cidental nature of my being the illicit-woman of SERGIO DE CASTRO; 


T. That in the community where I am residing, I am regarded as 
the unremerried widow of the late veteran, Antonio Lubay, and my name 
is never linked with SERGIO DE CASTRO nor with any men to any govern- 
ment records, ctmrches, and to any social gatherings except, the name 
of uy late veteran husband, Antonio Lubay; 


8. Taat during the period of my love affair with SERGIO DE CASTRO, 
(1955-1957) he did not contribute to the support of uy dependents nor 
to my support; 


That since I severed my illicit relation with SERGIO DE CASTRO 
in 1957, I do not have any illicit relation with any-man nor held 
myself out openly to the public to be the wife of such man up to the 


IN WITSESS WEEECF, I have hereunto set my hand this Sth day 
of May, 1964, in the City of MNenila, Philippines. 


/s/ Yeonarda Mayor Via de Lubsy 
TZOMARDA MAYOR VDA BE LUBAY 
~ (affiant) 


SUBSCRIBED AND SWORE to before me this Sth day of May, 196%, 
in the City of Manila, Philippines. Affiant exhibited to me her Res. 
Cert. Bo. A-O5"6021, issued at Manila, on Merch 31, 1964. 


STAMP - UNDER R. A. WO. 136. 
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HEFWBLIC OF THE PEILIFFINES} 
MANILA 8.8. 


—————— TT 


ZOTHBCAFF DAVIE 

WE, ISIDORO IMBAY, Filipino, 41 years old, married, residing and with 
postal address: at Candelaria, Quezon; BENTTO LEBAY, Filipino, ha years 
old, married, residing ent with postal aidress at Caielaria, Quezon; 
FRANCISCO IMBAY, Filipino, 38 years old, married, residing ani with postal 
address at-Candelaria, Quezon; MARCIANO LUBAY, Filipino, 36 years old, 
married, residing apd with postal afdress at Candelaria, Quezon; AQUILINO 
IMBAY, Filipino, 3+-years old, single, residing snd with postel eddress 
at Candelaria, Queson; FEDRO BALIPA, Filipinc, 59 years old, married, re- 
siding and with postal edfress at Candelaria, Quezon; ALEIDRO V. ANCION, 
Pilipino, 59 yeare old, married, residing ani. with postal address at Can- 
delaria, Quezon; ant CONBOLACTON MAYOR, Filizino, 34 years olf, married, 
residing and with postal address at Canilelaria, Quezon, after having dem 
auly sworn in accordance with law, hereby declare and state the following 


facts, to wit: 


1. wnat we know perscoslly Mrs. LEGARDA WATOR VDA DE IMDAY, widow of 
the late veteran, ANTONIO LUBAY: 


2. That Mrs. LEOHARDA MAYOR VDA DE LUBAY, has not ried and has 
not lived with any man since the death of the late veteran, pe NG: 


was in strict secrecy 
Castro living with Mrs. Leonarda Mayor Vda de Lubay; 


6. That Mrs. Leonarda Mayor Vda de Lubsy's name was never linked with 
any man nor to Sergio de Castro, to any governmental records, churches, 
and/or to social gatherings except, the name of the late veteran husband, 

Labey; 


T. That she is regarded in the commmity as a widow of a World War 
II veteran; 


8. hat she introduced herself as widow to any social gatherings 
ashe attended; 


9. That we can vouch to the fact that Mrs. LEOMARDA MAYOR VDA DE LUBAY, 


bas not remarried and has not lived with Sergio de Castro nor to any man 
husband, ANTONIO IMBAY; 


knowledge of the aforementioned facts 
vicinity and the fact that the first 
or Mrs. Leonarda Mayor Vda de 


[COMPLAINT ] 


| 
IN WIEHESS WHEREOF, we have hereunto set, our hands this 16th day of 


April, 1964, in the City of Manila, Philippines. 
/s8/ Isidoro Lubay 
ISIDORO IWBAY 
Res. Cert. No. A-3353049 
issued at Candelaria, Quezon 
on January 9, 1 
/s/ Francisco Lubsy 
FRANCISCO LUBAY 
Res. Cert. No. A-3353662 


issued at Candelaria, Quezon 


on January 9, 196% 


/s/ Alejandro Anacion 
ALEJANDRO ANACION 


Res. Cert. No. A-3356738 
issued at 
on March 20, 1964 


SUBSCRIBED AND SWORN to before me this 16th day of April, 196%, in 
the City of Manila, Philippines, Affients exhibited to me their residence 
certificates whose numbers, place issued, and date issued, were indicated 


pelow their respective names. 


Doc. Ho. 3 Page Ho. 3 
Book Ho. 3 Series of 1964. 
EXEMPT FROM DOC. STAMP 


UNDER R. A. WO. 136 
FOR CLAIMS PURPOSES 


ANSWER 
[Filed June 24, 1965] 
[caption, signatures and certificate of service omitted] 


a 


ANSWER 


——— 


Comes now the defendant, the United States of America, by its under- 


signed counsel, and for answer to the complaint filed herein says: 


—————— 


The complaint fails to state a claim upon which relief can be 
granted. 
SECOND DEFENSE 
qhe complaint fails to state the grounds upon which the Court's 
jurisdiction depends, as required by Rule 8(a)(1) of the Federal Rules 
of Civil Procedure. 
THIRD DEFENSE 
The Court. lacks jurisdiction to issue declaratory or mandatory 
relief against the United States, as sought in the complaint. 
FOURTH DEFENSE 
the Court lacks jurisdiction to hear and determine this cause, for 
the reason that the complaint was not filed within six years after the 
right accrued for which the claim is made, as required by 38 U.5.C. TB4(b). 
FIFTH DEFENSE 
To the extent that plaintiff seeks death compensation benefits, the 
Court entirely lacks jurisdiction, since all decisions of the Administra- 
tor concerning claims for such benefits have been made final and 
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(amswEr) | 
conclusive by virtue of 36 U.8.C. 211(a), which statute deprives this Court 
of power or jurisdiction to review any such determination; ant also because 
the United States has not waived its sovereign imeunity to.s suit of this 
nature. | 

SE UEFEEE 
1, pefandant ie without knoviedge or informstion sufficient to form 
nelle? a tothe truth of the evernents of paragraph 1 of the complaizt. 
2. Defendant admits the allegations of paragraph 2. | 
3. hefentant adeite the allegations of paragraph 3, extept to assert 
that plaintiff's husband died on June 13, 1942, while © prisoner of war tn 
the Pailippines, and that plaintiff first filed ber claim for gratuitous 
insurance benefits. on September 21, 1945. | 
&, <octintanl stab temratiagubican ot pesnereiaaisaapeaste eres 
that. plaintiff was .peid.gratuitous insurance benefits throwgh February 22, 


1957 (date of last payment being Jamuary 13, 1957), and that she was paid 
death compensation benefits until December 31, 1956. | 
5. Defendant admits the allegations of paragraph 5, end further 
answering says that the Board of Veterans Appeals finally denied plain- 
title's adeinistrative appeal on January 12, 1960. 
6. Defendant admits the allegations of paragraph 6. 
7. Defendant denies the allegations of peragraph 7. 
8. Defendant. ia not required to plead to the allegations of pere- 
graph 8, but if defentant de deemed to be required to so Bis > it denies 


apie 


the sane. 


[ARSWER) 
9. Defendant denies the allegations of paragraph 9, except that 
defendant admits that it refuses to restore plaintiff's benefits. 
10. Defendant admits the allegations of paragraph 10, except to 


say that the unpaid gratuitous insurance benefits would in no event 


amount to $5,000.00. 


Ll. Defendant admits the allegations of paragraph 11, and farther 
answering says that this action also does not constitute an "adequate 
remedy for the recovery of the amount of relief described" in the 
complaint. 

WHEREFORE, having fully answered, defendant prays: 

1. That plaintiff take nothing by this action and that the com- 
plaint be dismissed. 

2. That defendant have its costs and such other and further 


relief as to the Court may seem proper. 


{Filed July 16, 1965] 
(Caption omitted] 


ET 


ORDER JOINING ADDITIONAL DEFEMDART 


A.) el 


vt agpearing that plaintitt's' sca, Rodante Tabey, sho 1 now an aft 
and vho has been paid insurance benefits cleimed by plaintiff, should be 
joined as an additional defendant herein so there can be a full adjati- 
cation of the controversy, ant it further appearing that both parties 
consent to such joinder, it is hereby | 

ORDERED that the said RODANTE IMBAY, whose address is Poblacion, 
Candelaria, Quezon, Philippines, be and the same hereby is made an 
additional party defendant to this action, in accordance with the 
provisions of 38 U.8.C. 764(a); and it is 

FORTHER ORDERED that there be served upon said additional party 
defendant, at-his said address by registered airmail with return 
receipt requested, copies of the following: (1) the complaint herein; 
(2) the answer herein; (3) this executed order; and (4) a summons re- 
quiring hin to appear in this Court ent fille bis plesding berein 
setting forth his claim, if any be bas, within thirty (30) days 


after service of such summons; and Sherlyn A. Shoffner, 1835 Good 

Hope Road, 8.B., Apt. #302, Washington, D. ‘C., is hereby specially 

appointed by this Court, pursuant to Rule 4(c) of the Federal. Rules 
| 


of Civil Procedure, for the purpose of accomplishing such service; 


[ORDER JOINING ADDITIONAL DEFEXDART } 
and service shall be deemed complete upon mailing, pursuant to Rule 5(d) 
of the Federal Rules of Civil Procedure. 


Done this 16th day of July, 1965. 


8 W. Robinson, IIT 
fee States District Julge 


APPELLANE'S MOFION FOR JUDGMINT ON THE PLEADINGS 
OR IN THE ALTERNATIVE FOR SUQURY JUDGMENT 


[Filed March 16, 1966] 
[Caption, signatures and certificate of service omitted] 


i SS 


DEFENDANT 'S MOTION FOR JUDGMENT ON THE PLEADINGS 


Comes now defendant United States of America, by its undersigned 
counsel, and moves the Court to enter judgment on the pleadings in its 
favor herein on the following grounds: 


1. tne complaint fails to state a claim upon which relief 
can be granted. 


2. The complaint fails to state the grounds upon which 
the Court's jurisdiction depends. 


fhe Court lacks jurisdiction to issue declaratory or 
mandatory relief against the United States, as sought 
in the complaint. 


The Court lacks jurisdiction to hear and determine — 

this cause, for the reason that the complaint was | 

not filed within six years after the right accrued | 

Oe the claim is.made, as required by 38 U.S.C. 
“"b). \ 


fo the extent that plaintiff seeks death compensation 
venefits, the Court entirely lacks jurisdiction, since 
all decisions of the Admini concerning clains 
for such benefits have been 

by virtue of 36 U.S.C. 211(a), 

States has not waived its sovereign immmity to a 
of this nature. 


6. The Court lacks jurisdiction over the subject matter of 
this action. 


In the alternative, defendant moves for sumery judgnent and attached 
in support thereof is the Statement required by the local rules. A memo- 
randum of points and authorities is also attached. 


Bet ee 


STATEMENT SUPPORTING APPELLANT'S NOTION 


[Piled March 16, 1966] 
(Caption, signatures and verification omitted] 


DEFENDANT'S STATEHERT 
—————————————— 


Pursuant to Local Rule 9(h), defendant submits the following 


statement of the material facts as to which it contends there is no 
genuine issue in this case: 


1. Plaintiff's husband, Antonio N. Lubay, a member of 
the Armed Forces of the United States, died in the 
Philippines on June 13, 1942, while covered by 
$5,000.00 of gratuitous National Service Life In- 
sarence. 


Plaintiff first filed a claim with the Veterans Ad- 
ministration for insurance benefits on September 21, 
1945. | She also filed claim for death compensation. 


with 295 installments certain) 
1957 (176 installments), for a total of $2,992.00. 


Payments were then suspended by the Veterans Adminis- 
tration, pending investigation of plaintiff's marital 

sequently determined that she 
could no longer be recognized as insured's unremarried 
widow, and she was so advised on June 4, 1957. Her 
awards of insurance an4 death compensation were 
terminated. 


(SEATEMENT SUPPORTING APPELLANT'S MOTION] 


that letter, as evidenced her thereto dated | 
Feoruary 23) 1960, © copy of which is attached as | 
Exhibit "Cc". 


The Veterans Administration replied by letter dated 
March 16, 1960, a copy of which is attached as 
Exhibit "D". 


Plaintiff wrote the Veterans Adsinistration a letter | 
dated October 4, 1961, a copy of which is attached as 
The Veterans Administration sent her a | 


The present suit was filed on September 

Redante Lubay was joined as an additional 

defendant by order dated July 16, 1965. 
auly 


Federal Rules of Civil Procedure. 


Title 38, U.S.C. wit ve (Leg.Rel. 
Title 3, U.S.C. : ESLI Grat., (Leg.Rel. 


Appellant represented by: American Red Cross 
QBESTION AT ISSUB: 
Fags cpelpdiotins prom Leonarda Mayor Vda. 


SE eg ae fhe veteran died in June 1942. ‘The appellant 
was awarded death fon and gratuitous Hational Service Life Insurance 
as his unremarried widow, payments having been subsequently suspended. 


the absence of satisfactory 


appeal is denied and this decision constitutes final administrati 


denial of the appellant's insurance clain. 


isl Willism C. Cole 
Cc. 


Associate Member 


? 


evi- 
's 


The Chairman 

Board of Veteran's Appeals 
Veterans Administration 
Washington 25, D. C. U. 


Dear Sir: 


Comes now the undersigned petitioner, and to the Honorable Board 
Veterans Appeals, Veterans Administration, most respectfully subsits the 
following salient points for reconsideration of the decision dated 
January 12,. 1960: : 


mat the decision rendered 1p that I may no longer be recognised as 


(STATEMENT SUPPORTING APPELLANT'S NOTION] 
fact that I am still unremarried I am therefore 


Therefore, I pray to your Honorable Board of Veterans Appeals for due 
of your decision. Hoping for your reply and action, I aa. 


Candelaria, Quezon 

Philippines 

Dear Mrs. Lubay: 

We have your letter of February 23, concerning the 


Board of Veterans Appeals on your appeal for death compensat: 
gratuitous insurance benefits in this case. |; 


entirety did not rebut the inference of remarriage, your 


The determination of the Board constituted final administrative denial 


your insurance claim. 


i 


Further action on your claim by this Board is'not indicated at 


Very truly yours, 


THRU: Ngr., VARO, Nenile, Philippines 
THRU: Foreign Affairs Division 
BWOLSOR: dbw 


this time. 


[STATEMENT SUPPORTING APPELLANT'S orton] 
EXHIBIT "E" 


Manager 

VA Benefits Office 
Munitions Building 
Washington 25, D. C. 
U. S. A. 


Attention: Adjudication Officer 
Dear Sir: 
quis letter is to request for a reconsideration of my case. 


My death compensation as the unremarried widow of the veteran has been 
suspended since Decesber, 1956 due to an unfounded report and sllege- 
tion. of my remarriage. It was alleged that I had illicit relationship 
with a certain SERGIO DE CASTRO. fhis is not possible for the 
ée Castro is a very mich married mail, 
have had 6 children out of married 
have a distinct and separate conjugal dwelling 


requesting 
time, and thet I sincerely hope - your good 
syapethetic enough to apply to my case the truest 


Very truly yours, 


/s/ Leonards Mayor Vda de Iabay 
(urs.) LEOMARDA MAYOR VDA DE LUBAY 


-B- 


TO WHOM If MAY CONCERN : 


I HEREBY CERTIFY that according to the R 
Page , Series of 1948 , existing under ny 
wing vriptions are recorted and exactly copied : 


Date of Registration statics Was teeasaedeaseuecewenss 
Register Wamber Cece rece eee ees eSeHSSeeGereseuseseere 


Names of the 

Contracting Parties ..... 
Age PweErEreEre Cece eee 
Nationality ..cccccccccvcce 
Single,Widowed or Divorced 
Residence COCCEHHEHOSOHOSEE 
Name of Father COC CCHOHOOOE 
Nationality SCOCHCHHCECOCHOOCSOTSES 
Name of Mother eeeeseoeoeoooe 
Nationality Seeeeeeeseeeseee 
Place of Marriage .cccccces 
Date of Marriage ccccccese 
Witnesses COSSHSEESHEOESOEE 
Residence COCCESOCESOSSSESOESE 
Person Giving the Consent or 

Name PUTT TIT TT Tite 


COSTS CTOOCOOe 


Residence 
Relation To The Minor 
Contracting Party ...+.- 
Solemnized By eeoeeeeeeooeeoe 
Title COSHCEHSOHEHSSOOHHOTOOE 


Address SCOSCHHESSHOSOHOHOOOE 


HUSBAND 

SERGIO DE CASTRO ..... 
eeeee 
ecoeee 
eeoee i 
eooee 
eooee 
eeooee 
eooee 


eooee 


City of San Pablo ..... 
Advice 


' 
eee tas Plena 


Date of Receipt of Marriage Certificate ...;-+-++++s 


City of San 
DOCUMENTARY STAMP 


(STATEMENT SUPPORTING APPELLANT'S MOTION) 


a> rs ar 


AFFIDAVI?®# 
I, DIOMISIA TORRES, of legal age, Filipino cititen, with residence 
and postal address at Bo. San Francisco, City of San Pablo, Philippines, 
after having been duly sworn to in accordance with law, depose and say: 


1. That I om the wife of SERGIO DE CASTRO with I have been 


IN WITHESS WIEREOF, I signed this affidavit this 25th day of 
September, 1961, at the City of San Pablo, Philippines. 


married, Filipino citizens, 
San Francisco, City of San Pablo, 
sworn to in accordance with law, depose say:' 


1. ‘That we know personally the spouses, SERGIO DE CASTRO 
DIONWISIA TORRES, they being our barricmates ‘at San Francisco, | 


of San Pablo, Philippines; 


said barrio of San Francisco, Ci 

they have never been separated from.each other, up to the 
3. Thattwe are able to attest to the 

parriomates, we use to see them in their 

their six children. 


IN WITHESS WHEREOF, we signed this affidavit this 2nd day 
Octoder, 1961, at the City of San Pablo, Philippines. 


/s/ Prima Penaloza 
PRIMA. PEMALOZA 


SUBSCRIBED AND SWORH to before me this 2nd day of October, 1961, 


at the City of San Pablo, Philippines. Affiant Prima 
hibited her Res. Cert. No. A-481702% issued Aug. 2, 1961 at 8 
City, and affiant Teofilo Sarmiento exhibiting his Res. Cert. 
A-h672214 issued July 25, 1960 also at San Pablo City. 


Doc. No. 1 56 8 Antonio M. Moncada | 
be Wilt Ben Ll TS em | 
DOCUMENTARY STAMP Wotary Public 
Until December 31, 1962 


Ko. 


Your letter of Octeder 4, 1961 has been carefully considered, together 


with the marriage recerd of Sergio De Castro ami Dionisia Torres, which 


was already of record, and no change is warranted in the prior action 


taken by this office. 


Manager 
Veterans Benefits Office 


Request that uy clains be further considered on the basis of the 
attached evidence. 


[STATEMENT SUPPORTING APPELLANT'S MOTION] 
EXHIBIT “EH” 


Your letter of April 30, 1962, has been carefully considered together 
with the Personal Accident Policy of Sergio de Castro. 


Ho change is warranted in the prior action taken by the Board of 


Veterans Appeals. 


APPELLEE'S OPPOSITION AND CROSS MOTION FOR SUMMARY JUDGMENT 


[Filed March 25, 1966] ‘ 
(Caption, signatures, points and authorities, and certificate of mailing omitted] 
| 


er 


OPPOSITION TO DEFENDANT'S MOTION FOR JUDGMENT Of 
THE PLEADINGS OR, IN THE ALTERNATIVE, FOR SUM- 


MARY JUDGMENT. 
ABD 
PLAINTIFF'S CROSS MOTION FOR SUMMARY JUDGMENT | 


Comes now the plaintiff, Leonarda M. via de Lobay, by her under- 
signed Court appointed counsel, and says in opposition to def * motion 
that: | 

1. This action is not barred by the Statute of Limitations as alleged 
in defendants' Motion. | 
2. The complaint, if deficient in stating a cause of action or in 


setting forth the jurisdiction of the Court, can be corrected by amendment. 


Plaintife in support of her om Motion states as follows: 

1. mat there is no genuine issue as to any material fact. 

2, That the doctrine of continuing negotiations has tolled the statute 
' of limitations and, therefore, plaintiff's suit is not time barred. 

3. Plaintiff ss aks waren den eladh ot! Sie: dgttuaetooricamen: 
Antonio M. Lubay. | 
| For the reasons stated above defeniants' Motion For Judgaent on 

the Pleadings or in the alternative For Summary Judgnent, should be denied 


and plaintiff's Motion For Summary Judgeent should be granted. 


STATEMENT SUPPORTING APPELLEE'S OPPOSITION AND CROSS MOTION 
[Filed March 25, 1966) 
{Caption and signatures omitted] 
a 


PLAIBTIFF'S 


Pursuant to Local Role 9(h), plaintiff submits the following 
statement of the material facts as to which she contends there is no 
genuine issue in this case; 

Plaintiff adopts as her own the Statement of Facts as set forth 


in Defendants‘ Motion, #1 through 10 in its entirety, as though specifically 


reproduced herein. 


APPELLANT'S OPPOSITION TO APPELIZE'S CROSS MOTION 
[Filea April 5, 1966] | 
[Caption, signatures and certificate of service omitted] 


a 
OPPOSITION OF DEFENDANT UNITED STATES OF | 


AMERICA TO PLAINTIFF'S MOTION FOR SUW@ARY 
JUDGMENT. 


Comes now the defendant United States of America, by its undersigned 


counsel, and says in opposition to plaintiff's motion for sumary judgaent: 


1. 


2. 


The complaint fails to state a claim upon which 


relief can be granted. 


The complaint fails to state the grounds upon which the 
Court's jurisdiction depends. | 
| 
The Court lacks jurisdiction to issue declaratory or | 
mandatory relief against the United States, as sought 
in the complaint. 
| 


The Court lacks jurisdiction to hear and determine this 
cause, for the reason that the complaint was not filed 
within six years after the right accrued for which the 
claim is made, as required by 36 U.S.C. 764%(b). 


To the extent that plaintiff seeks death compensation 
benefits, the Court entirely lacks jurisdiction, since 
all decisions of the Administrator concerning claims | 
for such benefits have been made final and conclusive 
by virtue of 38 U.S.C. 211(a), and because the United 
States has not waived its sovereign immunity to a suit 


| 
The Court lacks jurisdiction over the subject matter | 
of this action. . | 


To the extent that insurance benefits have already been 
paid to defendant Rodante Lubay (insured's son), plain- 
tiff is estopped to make claim therefor at this time, and 
the defendant United States of America should be allowed 
an appropriate credit. | 


(APPELLAET'S OPPOSITION TO APPELLEE'S CROSS MOTION] 

In the event the Court rules in favor of plaintiff, the defendant United 
States of America hereby moves for summary judguent in its favor against de- 
fendant Rodante Lubsy, cutting off all rights he may have to the gratuitous 
vdenefits involved herein. Rodante Lubay failed to appear in this action al- 
though duly summoned, and his default was noted herein by the Clerk as of 


Octoder 6, 1965. 


Attached is the Statement required by the local rules, together with 
supporting memorandum of points and authorities. 


STATEMENT SUPPORTING JAPPELLANT'S OPPOSTTION 


[Filed April 5, 1966] 


(Caption and ‘i tures omitted] 


Pursuant to Local Rule 9(h), defendent United States of America 
hereby reiterates the contents of the Statement in support of its pending 
motion herein for geaquent: ca-the:piesdings Or ‘numary Jolgunt. Plaintiff 
has agreed to the accuracy of that Statement. | 

Further, defendant states that the United States Court af Appeals 
for the District of Columbia Circuit, by a “Judgment” issued hal January 6, 
1965 (a copy of which,is attached as Exhibit “A"), ruled in favor of the 
Goverment in consolidated appeals in Monge v. United States, C.A. 18,359 
(civ. No. 709-63), and Reynoso v. United States, CA. 18,360 (Civ. Ho. 
1015-63). By subsequent order issued on May 10, 1965 (a cony of which 
is attached as Exhibit "B"), that Court amended said judgment by deleting 


a citation to Soriano v. United States, 352 U. 8. 270 (1957), and in lieu 
thereof inserting the following: 
| 
“me statute of limitations barred 


suit. See Samala v. United States, 183 
F. Supp. 601 (D.C. 19005 Agata v. 
United States, 183 F. Supp. 5 ~D.C. 
1960) ." 
In Reynoso, one of the two cases involved in that consolidated appeal, 
the insured serviceman had died on July 20, 1943. His widow, the plaintiff, 
| 
filed insurance claim with the Veterans Administration on March 11, 1946. 
| 
This was granted, and plaintiff received benefits until her claim was 


finally denied on April 26, 1957 (on the ground that she could no longer be 
- 37- 


[STATEMENT SUPPORTING APPELLANT'S OPPOSITION) 
considered as umremarried). She filed suit on April 19, 1963, less than six 
years after sach denial. Thus, the validity of the limitations computation set 
forth in Samala v. United States was directly involved in the Monge-Reynoso 
appeals, and the Court of Appeals specifically approved Samala and impliedly 
overruled Tubongbenua v. United States, 223 F. Supp. 379 (D.C.D.C. 1963) 
(Heltseff, J.). : 

These facts can be verified from the permanent jacket file in Reynoso v. 


United States, Civil Action Nusber 1015-63 in this Court. 


No. 18,359 


Delores Cc. Vda Da Mongo, 
Appellant, 


‘We 


United States of America, 
Appellee. 
No. 18,360 


Sra. Pelagia G. Vda DeReynoso, . 
_ Appellant, 


Ve 
United States of America, 
Appellee. 


| 
Appeals from the United States District Court for the District of 
Columbia. 


Before: Bazelon, Chief Judge, Edgerton, Senior Circuit Judge, and 
Wright, Circuit Judge. 


wupert 


These cases ceme on to be heard on the records on appeals from ‘he 
United States District Court for the District of Columbia, “A were inet 


by counsel. ‘ 


{STATMENT SUPPORTING APPELLANT'S OPPOSITION] 


CH CONSIDERATION WHEREOF, it is ordered and adjudged by this court 
that the judgments of the District Court on appeal in these cases are 


affirmed. See Soriano v. United States, 352 U.S. 270 (1957). 


Per Curian. 


(STATEMENT SUPPORTING APPELLANT'S OPPOSITION] 
EXHIEIT “B" 


No. 18,359 


Delores C. vda de Monge, 
Appellant, 


Vv. 
United States of America, 
Appellee. 


No. 18,360 


Pelagia C. vda de Reynoso, 
Appellant, 


Ve 
United States of America, 


Appellee. 


Before: Bazelon, Chief Judge, Edgerton, Senior 
Cireuit Judge, and Wright, Circuit Judge, 
in Chambers. 


On consideration of appellants' motion for rehearing or, for clarifica- 
tion of judgment, it is 


ORDERED by the court that appellants' motion for rehearing be denied, 
and it is 


FURTHER ORDERED by soe court that the Juignent entered barein co 
Jamary 6, 1965, be amended as follows: 


Delete the citation to Soriano v. United States, Sa U.8. 270 (1957), 


appearing in the last line of the second paragraph of sai 4 judgment, and 
in lieu thereof insert the following: | 


ae 


[STATEMENT SUPPORTING APPELLANT'S OPPOSITION] 


The. statute of limitations barred suit. See Samala v. 
tea States, 183 F.Supp. 601 (D.D.C. 1960); Aguilar v. United States, 


Uni 
153 F.Supp. 596 (D.D.Cc. 1960). 


[Rendered April 22, 1966, by Judge Holtzof?] 
ae 
| 
THE COURT: ‘These are cross-motion for summary judgment in an action 
brought by the widow of a veteran for veteran"s insurance known as National 
Service Life Tasurance, as well as déath compensation benefits, 
The veteran died on June 13, 1942. The widow filed a claim within the 
permitted period. The claim was allowed. Later, in 1960, her rights were 


terminated by the Veterans Administration. She brought suit then to recover 


on her claim in 1964, within the period of the statute of limitations. 
he goverment, however, seeks to add the tine before the original 
claim wag filed to the time that elapsed between the termination of the 
prior allowance of the claim and the filing of the suit, and by adding 
those to periods the goversinent clains that the six-yeer periol of 
limitations has expired. 


che Court noida that this may not Ye dene, and it has 40 bald tn the 
case of Tubongbamas v. United States, 223 F. Supp. 379. Mo appeal vas 
taken by the government in that case. In that case this Court wrote as 
follows on this point: | 

"aamittedly this suit was filed with reasonable prompt- 

ness after the Veterans Administration discontimed oe 
that it had been making for @ long period of time, end if the 
statute of limitations commenced to ru; on the date of the 


aiscontimuance, then concededly the action is not barred. 


- 3 - 


foPINtos OF THE COURT } 


The goverment, however, takes the position that the period 
between April 6, 1942, when the death occurred, and June 20, 


1947, when the claim was originally filed, should be taken 


into consideration as part of the period of limitations. The 

court disagrees. There was no reason for the plaintiff to 

bring any suit. In fact, there was no basis for any suit 80 

long as the Claim had been allowed and benefits were being 

paid. The right to bring suit arose when payments were dis- 

continued and the claim was repudiated. There is an analogy in 

the general statute of limitations. The statute is tolled 

ana the period begins again if a pert paysent on a claim is made." 

The Court sees no reason for not adhering to the ruling it heretofore 
has made. 

This point apparently has never been passed upon by the Court of 
Appeals for this Circuit. fo be sure, the goverment counsel referred to 
two cases in the Court of Appeals where there was an.affirmance by order 
without an opinion. In such a case it is ordinarily impossible to deter~ 
mine on what particular point the Court predicated the result and, there- 
fore, it cannot constitute a ruling on s question of law. 

There is another aspect of this case which deserves mention. This 
4s one of those cases in which the Veterans Administration erroneously 
recognized common law marriages in the Philippines, which are unknown 
to the law of the Philippines, as has been held by several Judges of this 


- hk - 


(OPINION OF ‘THE COURT] 


Court and by the Court of Appeals for this Cirkait, and yet the 


Administration seems to pursue the even tenor of its way. | 

The payments under this claim were terminsted on the theory that the 
widow remarried. Uater the Lov a remarriage of & widow terninates ber rights. 
the elleged reanrriage vas & so-called cmon lev marriage, ‘nich does not 
exist in the Philippines. In other words, the Veterans Administration by 
its own error has created this situation. | 5 

The defendant's cross-motion for summary jasguent is denied aod the 
plaintiff's cross-motion for sumary jodgeent is granted. 

Hovever, the Court will also include @ provision in the judgaent 


terminating the rights of the son, who has been receiving payments in 


| 
the meantime. | 


Mr. Seaman, the Court of course appreciates the position that you 
have to take as government counsel. You ere in a rather difficult 
position, perhaps embarrassing position cf. having to defend an indefensible 
position. The Court apprepiates your position as a mesber of the ber. 


JUDGMENT 
(Filed April 27, 1966] 


This case having come on for hearing on April 22, 1966, upon motion 


of the defendant United States of America for judgment on the pleadings 
or in the alternative for summary judgment, and upon the cross motion of 
Plaintiff for summery judgment, and upon the further cross motion of 
defendant United States of America for summary judgment in its favor 
against defaulting defendant Rodante Lubay contingent upon plaintiff's 
Prevailing; and the Court having heard argument of counsel and being 
fully advised; and the Court's opinion having been made a part of the 
seidee Tereeny it is new 

sa sg ca mee ra 
jadipieat on the plaesings on Pax ‘summity Jutpunus 49 dinieds and 40-4 

FURTHER ORDERED that the cross motion of plaintiff for summary 
Selman ae queues anda te 


[yuna } 


VURTHER ORDERED that the cross motion of defendant United States of as 


and it is 
FURTHER ORDERED, ADJUDGED and DECREED that the plaintiff, Teonards M. 
Vda de Lubay, is found to be the unremarried widow of the deceased service- 
man Antonio M. Tubay, and that she do have and recover of and from the de- 
fendant United States of America the remaining death benefits of the 
$5,000.00 gratuitous National Service Life Insurance herein sued upon, the 
vane to be paid to her by the Veterans Administration in accordance with 
the terms of the applicable statutes and regulations, commencing as of 
February 13, 1957, the the day following the effective date thet payments to 
plaintiff were terminated; and it is 
FURTHER ORDERED, ADJUDGED and DECREED that the defendant Rodante 
Lubay take nothing herein; and it is | 
FURTHER OHIERED thet there be deducted by the Veterans Adsintstration 
prom all. payments which may hereafter be made to plaintiff by virtue of 
ana porsuant to this judgment an amount equal to ten percentum (10%) 
thereof and that the same be paid to Wallace, Lerch & Pillote, attorneys 
for plaintiff, whose address is Bowen Building, 815 Fifteenth Street, 
N. W., Washington, D. C., as reasonable attorneys’ fees herein. 


Done this 27th day of April, 1966. | 


[sf Alexander Holtzoff 
United States District ‘ 
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NOTICE OF 


[Filed June 2, 1966] 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


LEQNARDA M. Vda de LUBAY 
Plaintiff. 
V8. 


Defendant. 


Notice is hereby given this 24th day of June 
the United States of America, defendant 


hereby appeals to the United States Court) of Appeals for the District of 
Order 


Columbia from the jedgaens of this Court entered on the 27th day of 
April, 1966 | 
in favor of plaintiff 
against said defendant 


/s/ DAVID G. BRESS 
DAVID G. BRESS, Ufiited States Attorney 


Attorneys for United States, Defendant 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,358 


UNITED STATES OF AMERICA, 


Appellant, “7: 
ppellant, “7 


v. 
LEONARDA M. VDA DE LUBAY, 


Appellee. 


ON APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


JOHN W. DOUGLAS, 
Assistant Attorney General, 


DAVID G. BRESS, 
United States Attorney, 


MORTON HOLLANDER, 

DAVID V. SEAMAN, 
Attorneys, Civil Division, 
Department of Justice, 


Washington, D. C. 20530. 


OO ———————————————— 


QUESTIONS PRESENTED 


1. Whether limitations commenced running against appellee only 


upon administrative denial of her National Service Life Insurance 


claim (rather than from the date of insured's death), thus avoiding 


a@ jurisdictional bar to maintenance of this suit. 


2. whether the district court properly required appellant to 
make duplicate payment to appellee of insurance penefits already 
paid to insured"s son. 


INDEX 


Question presented---------------- wenccooene a a 
Jurisdictional statement---.-------------------bannnmnnnnennnnnn 
Statutes involved--------------- waccnnnn--snnne none -nnnn--nnn-oe| 

Statement of points-------------------- cesecie ————— 
Introduction and summary of argunent-------------- nnn nn nn nn nnn 
Argunent-----------------------------" ——— a 


I. The district court erred in failing to dismiss 
this suit as time-barred under the controlling 
jorisdictioneal statute of linitations------- —— 


A. The six year limitations period specified 
in 38 U.S.C. 784(b) commenced running at 
4nsured's death and expired before appellee 
filed this suit--------<-9 ee rrr rrr 


The statute does not contemplate or permit 
the computing of limitations only from 
the date a claim is denled------<------- errr 


fhe doctrine of "continuizg negotiations" | 
is inapplicable to this CLBO---.------e--=--- ===) 


Aguilar v. United States, 163 F. Supp. 592 (D.C.D.C. )-------- 


vy. United States, Civ. No. 2248-64 (D.c.D.Cc.) 
Hipolito Vda de Almayda) 


Biven v. United 
Ike F. 


* Bono v, United States, 113 F. 28 72k: (C.A. 2)----------—— 


(444) 


2 


Cole v. United States, 72 App. D. C. 186 
~ dem. 311 U.S. 647, 


Desgiten v. United States, Civ. Ho. 634-65 (D.C.D.C.) 
Soledad A. Vda de Dempiten 


De Lano v. United States, 183 F. Supp. 761 (D.C.D.C. )-------- 
De Pasana v. United States, 16% F. Supp. 6T2 (D.C.D.C. )----=- 
De Yaranon v. United States, 152 F. Supp. 64k (D.C.D.C. )----- 


v. United States, &1 U. S. App. D. C. ha, 
F.2d 18, cert. den. 329 U. S. T22---—nn ann 


Iyack v. United States, 80 F. 2a 48 (C.A. 5), 
cert. den. 206 U. S. 658, reh. den. 296 U. 8. 692---------- 


v. United States, C.A.D.C. Ho. 18,359 
iionge)--—------ 


oh United States, 115 F. 2a 427 (C.A. 5), 
, ens 312 U. S. FO-—----—--—-—---------—----———--_ 12,13,16 


Munro v. Usited States, 303 WU. 8. 36------ nnn 
Mational Bank v. United States : 
oe S. App. D- Cc. 126, F. 2a meee eneocoos= 


Prado Del Castillo v. United States 
SEF Ai So (CA. 9), cert. dan. 361 U. 8. 966-—--------- 
Prifti v. United States, 37 F. Supp. 121 (D. Mass. )---------- 


v. United States, Civ. Ho. 1015-63, D.C.D.C.; 
“CaAD.C. BO. 


Riley v. United States, 116 F. - 155 (ND.W.Va.), 


Rittgers v. United States, 15% P. 28 768 (C.A. 8)------------ 
. United States F. 28 CoA. 
Roskos Vv. tates, 2 ToL ( 3) 


eo 


wececccccens= 12,13 


Semals v. United States, 183 F. Supp. 601 


(D.C.D.Cononanman rman nnn nnn na nnnn nnn nnmnnnnn 10,12,13,14,16,17 
(1¥) 


Sinlac .¥. United States, 106 U. 8. App. DB. C- 263, 
OTL Fr. 2a ae | 


Soriano Ve United States, 352 Uv. 8. QT0--2- n-ne nner 


D.C 


united states v. Bollman, 73 F. 24 133 (C.A. 6). 


United States v. Mills, 91 F- 2a 487 (C.A- 6) 


United States v. Phil National Bank 
—S. App. D. Co 250, 92 F. 2d -------------=- =~ 


United States v. Sherwood, 312 U. 8. 56+- woennnensa= 
United States v. Siegel, 225 F. 24 869 (C.A. 9)-----------7-- 13 
| 


reh, den. 
305 U. S. 668--------- ----- 10,12,12515516517 


pnitea States v. Wallace, 123 F. 2a 8h (c.A- 10)------------ 
United States v. Willkite, 219 F. 2d 343 (C.A- k)--------+--- 
wniting v. United states, 7H App. D- C- 1h8, 122 F. 28 196-—- 
Willians v. United States, 134 F. Supp. 233 (B.0.4.€.)-—--—- 


——————— 


* cases chiefly relied upon are marked by asterisks. 


e 
° 


Act of Sore fi 29, » 45 Stat. 964-971: 
1 (AS Btat. G64 )-n----nnnm mann 


Act of July 32 Tee Seat 46 Stat. 


apo cent 


1958, == 85-857; bai wast 1205-127: 


Service Life Insurance Act of 1980, 5% Stat. 1008- 


Betional 
lok (gretaitous insurance provisions added vy 55 Stat. 
Sh6-847 > Stat. 657-659): 


eee 
Section 38 U.S.C. (1952 Ea. 
Section 602 a 38 U.S.C. ref me) 
ay5)t0 36 u.s.c. ( 
U.S.C. 
Section =a “ U.S.C. (1952 Ba. 


26 U.S.C. 1291 
War Risk Insurance Act, 36 Stat. 711-712, 40 Stat. 398-hl1: 
Entire Act-————----- 


maeoceceoeeesooeses se 


» Act---——--------------- 
19 (03 Stat. 612), 36 U.S.C. (1952 BA.) ha5-—--- 


H. Bap. 127k, Toth Cong.» 1st Sess.----———————---——-—-——————— 
S. Rep. 1297, TOth Cong., 1st SesS.——mn mn 


JURISDICTIONAL, STATEMERT 


hin is an appeal froa a juignent of the United States District Court 
for the District of Columbia (J.A. 46), antered on April 27, 1966, greating 


appellee's motion for, sumery judguent in a suit to recover the gratuitous 
venefits provided by Section 602(4)(3)(B) of ‘ine National Service Life 
Insurance Act of 1940, 38 U.S.C. (1952 Ba.) 802(a)(3)(B). Notice of appeal 
was filed .on June 2h, 1966 (J.A. 4g). The jurisdictica of the district 
court was invoked under 38 U.8.C. 764. Appellant contested that 


Bs es 


jurisdiction on the ground thet suit wes not brought within the applicable 
six year limitations period, 38 U.S.C. 7é4(b). The jurisdiction of this 
Court rests upon 26 U.S.C. 1291. 
STATHEET OF THE CASE 

This suit was drought to review a determination by the Board of 
Veterans Appeals (J.A. 20-22) that, because evidence justified the inference 
that she hed remarried, appellee was no longer entitled to receive sonthly 
payments of gratuitous insurance pursuant to Section 602(a)(3)(B) of the 
National Service Life Insurance Act of 1940.” Such benefits are payable 
Se ge ee ee 

Appellee's Insband, Antonio M. Lubay, a member of the Armed Forces 
of the United States, died in the Philippines on June 13, 192. Pursvant 
to said statute, he is deemed to have been covered at his death with 


$5,000 of gratuitous insurance. (J.A. 18). 


Although the National Service Life 
4n 1958 and provisions relating to 
> they remain effective as 
38 U.8.C. (196% Ea.) 768, and 
States Code. 


vd 3B U.S.C. (1952 BA.) 802(4)(3)(B). 
Act, as such, was repealed 


2/ section 602(4)(2) ana (5) of the National Service Life Insurance Act 
of 1980, 36 U.S.C. (1952 EA.) 802(4)(2) and (5). See footnote 6, infra. 


Section 602(4)(3)(B) of the National Service Life Insurance Act of 
Fgho, 38 v.s.c. (1952 Ba.) 802(4)(3)(B). 


On. September 21, 1945, or 3 years and. 3 sonths after the serviceman's 
death, appellee as widow filed a claim for insurance with the Veterans 
Administration. She was avarded the proceeds in « refund life income, 
thereafter receiving monthly payments of $17.00 retroactive from the 
date of insured's death. Payments vere suspended in February 1957; 

«ot the Veterans Administration ieter edvieed appellee thet ber award 
yas tersinaved pecsuse she could no longer be recognized as unremarriel, 
(3.A. 18). | 
appellee aduinistratively appealed to the Board of Veterans Appes's» 
which affirmed the termination on January 12, 1960 (J-A. 18, 20, 22). 
on the sane day the Board also sent appellee a registered letter, which 
concluded (J.A. 18, 22): 
An inference of your remarriage has been created 
another san since July 
such inference. 
not be recognized as the 
widow for death compensation 


tous insurance purposes. Therefore, the | 
was denied and this decisicn constitutes final 


compensation; appellee 
her ‘insurance. (J.A. h6~48). 


z The Board of Veterans Appeals, 
gsvues final decisions on 
is spelled out in 36 U.S.C. 196% 


ee ee ee eee 


ments te inesured's son, Rodante Iubay. He received monthly benefits 
totalling $2,561.00, during the period from February 13, 1957, through 
November 12, 1964, when payments to him were suspended due to institution 
of this suit by appellee. (J.A. 19). 

On three occasions following denial of her claim, appellee sought 
to persuade the Veterans Administration to change its ruling. She first 
wrote a letter in February 1960, requesting reconsideration (J.A. 19, 23, 
2k), to which the Board responded in March 1960 (J.A. 19, 25): 

Since the evidence in its entirety did not rebut 
of 3» your appeal was 

denied. The determibation of the Board constituted 

final administrative denial of your insurance clain. 


Farther action on your claim by this Board is not 
indicated at this time. 


After a year and a -balf, appellee wrote again in October 1961, forward- 
ing several documents (J.A. 19, 26-29). ‘The Veterans Administration replied 
that same month, as follows (J.A. 19, 30): 


the prior action taken by this office. 


Where insured leaves a widew, his chil4é remains merely a secondary benefi- 
Clary under the statutory scheme, becoming entitled to payment only upon death 
@isqualification of the widow. 36 U.8.C. (1952 Ea.) 802(4)(2) ana (5). If 
4s no widow or child eligible to take, insured's parents can qualify. 

ant taberprotetion: of <heee: srowisients ee ae 
United. States, 112 U.S. App. D.C. 126, 300 PF. 24 $ av. 


ne Wational Bank, 110 U.S. App. D.C. 250, 292 FP. 24 743. 


T/ Tf this suit is ultimately dismissed, the Veterans Administration will 
reinstate Rodante Iubay’s insurance eward as of November 13, 1964. 


-- 


Six months later, appellee sent a final letter in April 1962 (J.A- 19, 
31). The Veterans Administration responied in June 1962 (J.A.'19, 32): 
Your letter of April 30, 1962, has been carefully 
considered together with the Personal Accident 
Policy of Sergio de Castro. 


Ho change is warranted in the prior action taken 
by the Board of Veterans Appeals. 


Appellee did not communicate further (J.A. 19). On September 11, 
1964, or 4-years and & months after the January 12, 1960 “final edminis- 
trative denial", she filed this suit in district court (J.A. 3-1, 29). 
Appellant answered, raising the defense of limitations (J.A. 12-14). 
Appellent then obtained the joinder of Rodante Lubay as an additional 
defendant, to minimize possible double ‘ability (J.A. 15, 16) 2 

tn advance of trial, appellant moved for judgnent on the pleadings 
or in the alternative for summary jodgment, urging appellee's! failure 
to commence suit within the statutory time period (J.A. 17). “appellee 


cross-moved for sumary judgment (J.A. 33). The district court denied 
Pe! | 


In taking the position that the action was barred by the 
» 38.U.8.C. 784(b), the 


appellant's motion and. grented appellee's cross motion, holding that limi- 
tations mast de computed caly from the date of final denial of appellee's 
claim by the Veterans Administration (g.A. 43-45). 

che district court then granted insurance benefits to sppellee 
retroactive to February 1957, when ber payments had been stopped. A 
double payment of $1,581.00 to appellee was thus required, since Rodante 
Lubey received installments during that same period. Appellant un- 
saccessfally urged that the district court limit appellee's recovery 
to payments accruing after the date of Rodante's suspension. (J.A. 35; 
36, 46, 47). 

This appeal followed (J.A. 49). 

STATUTES INVOLVED 


1. Gratuitous insurance benefits were suthorized by Section 602(4) 


of ——e Service Life Insurance Act of 1940, 38 U.8.c. (1952 BA.) 
go2(a). That statute provided in pertinent part: 
38 u.s.c. (1952 BA.) 802(4)(3)(B): 


or after 
1942, has 
otherwise 


38 0.8.Cc. (1952 Ba.) 802(4)(5): 


Tf any person deemed to have bean issued insurance 
under subsection (4) (3) * * * (B) of this section | 
aie without filing application and within the tine | 
limited therefor, death insurauce benefits shall be 
payable in the manner and to the versons as stated 
4n subsection (4) (2) * * *. 


38 U.8.C. (1952 Ba.) 802(4)(2): 


(B) if no widow or widower 
the child or children of the insured, if living, 
in equal shares; 

(c) if no widow or widower entitled thereto, or | 
child, to the dependent mother or father of the 
insured, if living, in equal shares * * *. 


2. the jurisdictional statute governing suits against the United 


States ar re Service Life Insurance benefits is 38 U.8.C. (1964 
1 
Ed.) 764. The following portions are relevant: 


38 U.S.C. (1964 Ba.) 7Ok(a): 


In the event of disagreement as to clain #* * 
under contract of National Service Life Insurance 
# # # between the Veterans Administration and any 
person or persons claiming thereunder an action on 
the claim may be Drought ‘against the United States 
% # * in the United States District Court for the 

District of Columbia * # #. All persons having or 
claiming to have an interest in such insurance may 


11/ Titre 36 of the United States Code has been enacted into positive lew. 
Act of September 2, , P.L. 85-857, 72 Stat. 1105. The limitations 
provisions, now consolidated in 38 U.8.C. 764(d), were 

38 U.8.C. is and 817 (1952 and prior editions of the Code 
ultimately upon Section 19 of the World War Veterans’ Act, 
Stat. 612, as amended, those provisions were put into 
their present form ty Section 4 of the Act of July 3; 1930, 
992. 


Ho suit on * # # National Service Life Insurance 


shall be allowed under this section unless the 
after 


set forth generally in 36 U.8.C. (196% EA.) 001-4009. Specific provisions 


include: 
38 U.8.C. (196% Ea.) 400k(a): 


All questions on claims involving benefits under 
the laws administered by the Veterans Administration 
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shall be subject to one review on appeal to the 
Administrator. Final decisions on such appeals 
shall be made by the Board. 


38 U.S.C. (1964 Ed.) 400K(b): 


When a claim is disallowed by the Board, it may | 
not thereafter be reopened and allowed, and no | 
claim based upon the same factual basis shall be 
considered; however, where subsequent to dis- 
allowance of a claim, new and material evidence 
in the form of official reports from the proper 
service department is secured, the Board may 
authorize the reopening of the claim and review 
of the former decision. 


STATEMENT CF POINTS 
1. The district court erred in holding that the Limitations period 
began running against appellee only from the date of final denial of her 


claim by the Veterans Administration, rather than from June 13, 19h2, 


the undisputed date of insured's death. 
2. The district court erred in holding that appellee's suit is 
not barred by the provisions of the applicable six-year statute of 


Limitations, 38 U.S.C. 784(b). | 


3, The district court erred in failing to conclude that it lacks 
jurisdiction to grant appeliee a recovery herein. 


h, The district court erred in requiring appellant to make 


duplicate payment to appellee of insurance benefits already paid to 
| 


insured's son, totalling $1,581.00, covering the period fron | 


February 13, 1957, through November i2, 196%. 


IEFRODUCTION AND SUM@ARY OF ARGUMENT 

Appellant does not challenge the district court's holding that appellee 
a oes ears nah ‘our concern here is rather with the 
failure of the district court to enforce the applicable statute of limitations, 
and with its further error in compelling double payment. 

The relevant statute, 38 U.S.C. 764(b), prescribes a strict six year 
time limitation within which suit must be brought. This jurisdictional 
time limitation commenced.to run against appellee when insured died. 
United States v. Towery, 306 U.S. 32h, reh. den. 306 U.S. 668. Excluding, 
as the statute requires, the time between the filing of claim and its final 
denial by the Veterans Administration, appellee has failed to institute 
suit within the prescribed six year period. , 

The district court erroneously computed limitations only from the 
date of final denial. ‘The statute cannot be so interpreted. 

On this appeal, appellee may urge the doctrine of “continuing 
negotiations” to suspend further the running of limitations. That 
doctrine is properly invoked only by 2 claimant induced to refrain from 
timely suit by misleading administrative representations. In dealing with 
appellee, the Veterans Administration consistently adhered to the finality 
of its decision and did not mislead her. 


12/ See Sinlao v. United States, 106 U.8. App. D.C. 263, 271 F. 24 8h6; 
Histgere v- oe Tnited States, 155 F. 24 768 (C.A. 8); De Lano v. United States, 
t r. cay El (D.C.D.C.); Samala v. United States, 153 F. Supp. ool 
D.C.D.C.). Oe Se ak rn 


After the Veterans Administration terminated appellee's benefits, it 
was required to pay further installments to insured's son. Appellant 
should in no event be compelled to pay the sane installments » second 
time to appellee. | 

ARGUMENT 


T 


THE DISTRICT COURT ERRED IN PATLIN: 10 DISMISS THIS SUIT AS TIME- 
BARRED UNDER THE CONTROLLING JURISDICTIONAL STATUTE OF LIMITATIONS 


A. The six year limitations period specified in 38 U.S.C. 784(d) 
commenced running at insured's death and expired before 


appellee filed this suit. 

The only statute authorizing sait against the United states for National 
Service Life Insurance benefits is 38 U.S.C. 764. Subsection (a) thereof 
permits a claimant to sue "in the event of disagreement as to lain". 
Subsection (b), which is the controlling statute of limitations, provides 
that suit shall not be allowed “unless the sane shall have been browght 
within six years after the right accrued EE Rey OO 


| 
It is "deemed that the right accrued on the happening of the contingency 


on which the claim is founded." 


After fixing this definite time limitation upon suit, subsection (>) 
further provides for a suspension of limitations “for the period elapsing 
between the filing in the Veterans Administration of the claim sued upon 


and the denial of said claim". | 
13/ This time limitation was first added to the jurisdictional statute by 
Section 1 of the Act of May 29, 1928, 45 Stat. 964. The purpose was to 
establish a uniform six year period in place of the widely hers ener 
of state statutes of limitations. See United States v. U.8. 32h, 
reh. den. 306 U.S. 668; United States v. 5 F. (C.A. 10); H. 
Rep. 1274 and 8. Rep. 1297, 70th Cong., Yst Sess. The six year provision, 
continuously in effect thereafter, was put into its present form in 1930 
(see footnote 11, sup ye 
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Sudsection (h) of 38 U.S.C. 764 in turn defines “disagreenent" as meaning 
“a denial of the claim, after consideration on its merits". 

Section 784{b) is not an ordinary statute of limitations, but rather 
a SS See ee ee eee 
veterans' insurance ae In short, it is jurisdictional, waives sovereign 
immnity, and must be strictly construed. Munro v. United States, 303 U.S. 36; 
ef. Soriano v. United States, 352 U.S. 270; United States v. Sherwood, 312 U.S. 
seh. 

15/ 

Since National Service Life Insurance matures only upon insured's death, 
it is that contingency, i.e. the death of Antonio M. Lubay on June 13, 1942, 
upon which appellee's claim is necessarily founded. United States v. Towery, 
306 U.S. 32h, reh. den. 306 U.S. 668; Cole v. United States, 72 App. D.C. n8, 
112 F. 2a 203, cert. den. 311 U.S. 647, reh. den. 311 U.S. 726; Samala v. 
United States, 183 F. Supp. 601 (D.C.D.C.); Aguilar v. United States, 183 F. 


ib Somes Matetttt sash see showing timely suit as part of a 
v. Deitel States, 80 F. 2d 418 (c.A. 5), cert. den. 
operates 


Goverment 
303 U.8. 36. 


15/ ¥.8.L.I. is unlike the World War I form of veterans’ insurance, which 
mayeres, Sem Shiwee cette oe cone te ee ere ee War Risk Insurance 
Act, 38 Stat. 711-712, 40 Stat. 396-411; World War Veterans’ Act, 1924, 43 
Stat. 607-630; 38 U.S.C. (1964 Ed.) 7hl. See United States v. Towery, 306 

U.8. 32h, reh. den. 306 U.S. 668. 


26/ 
Supp. 598 (D.C.D.C.). The statutory period therefore began running on 
that date. 
Congress, however, provided for a tolling or suspension of imitations 
during the interval between filing of claim and final denial. gins, the 
period is computed from date of death to date of clain, apd again 


of denial to date of suit; the intervening suspension period is 


See, for instance, Biven v. United States, 79 3.8. App. D.C. 61, 12 F. 2a 
70; Aguiler v. United States, 183 F. Supp. 593 (D.C.D.C.); De Pusana Pasane v. 


United States, 164 F. Supp. 672 (D.C.D.C.). | 
Although the majority of cases in which limitations periods vere 
computed in this manner involved claims upon which no benefits bad been 
paid, the same computation is applicable to a situation (as ners) where 
claim is first allowed and then later denied. Morgan v. United States, 


115 F. 2a 427 (C.A. 5), cert. den. 312 U.S. 701; Bono v- United States, 


113 F. 24 72h (C.A. 2); Samala v. United States, 163 F. Supp. 601 (D.C.D.C.)5 
contra, Tubongbamua v. United States, 223 F. Supp. 379 (D.c.D.¢.). 
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ae) Accord: Prado Del Castillo v. United States, 272 F. 2d 2a 326 (C.A. 9), cert 
. 361 U.S. 966 (gratuitous insurance); Unived States v. Si » 225 F. 

869° (C.A. 9); United States v. Willhite, 219 F. od 343 (C.A. 
United States, 212 F. cd 092 (C.A.-&)3 Roskos v. United States 
TEL (CLA. 3), cert. den. 317 U.S. 696; Morgan v. 

h2o7 (c.A. 5), cert. den. 312 U.S. 701; Bono v. 

(C.A. 2)3 De *yaranon v. United States, 152 F. Supp. 
insurance); ‘ams V. United Staves, 134 F. 

v. United States, 37 F. Supp. 121 (. "yass.); Amnotetion, hl A.L.R. 
1 3 | 


17/ See footnote 8, supra. 


B. The statute does not contemplate or permit the computing 
of limitations only from the date a claim is denied. 


In the present case, Jadge Holtzoff of the district court declined to 
follow the established interpretation of 28 U.S.C. 764(b), as outlined 
above, and erroneously computed limitations only from January 12, 1960, 
the date of final administrative denial (J.A. 43-45). He thus foll-wed 
his previous ruling in Tubongbenua v. United States, 223 F. Supp. 379 
(D.C.D.c.), amd held that the usual computation does not apply where 
the Veterans Administration denies a claim after first paying claiment 


some of the benefits. 


These twin rulings by Judge Holtzoff stand alone; the statute has 
never deen so interpreted in any other case. They directly conflict 
with Samala v. United States, 183 F. Supp. 601 (D.C.D.C.). Judge 


Youngishl there explained in detail his limitations computation: 


The facts in Semala and Lubay are indistinguishable. 
1942, as did Drs. lubay’s. Mrs. Samala filed claim in 1946, 
sonthly 


late by 
. at 602, 603 


At least three other district court judges have followed this reasoning 
1 
in similar cases. One of those district ccurt rulings was affirmed in 1965 
20 


by this Court. Although the per curiam aff'irmance (J.A. 39-42) is not 
published, we feel it should be deemed controlling here, since the facts 
(J.A. 37, 38) are on all fours with those of the present case. 

The basic correctness of the Samals, approach is amply demonstrated 
by United States v. Towery, 306 U.S. 32h, reh. den. 306 U.S. 668, the 
leading case. Towery teaches that only one “contingency” is crested vy 
38 U.S.C. 784(b), and that after it occurs no a erenk can con- 
stitute a new "contingency" for purposes of aie | 


v. United States, Civil Action No. 1015-63 
3 twas affirmed by this Court (footnote 


e case, 
less than six years thereafter, and was 


20/ Pe G. Vda de v. United States, footnote 19, | 
3 > Which was combined on appeal with Dolores C- 
18,359. The judgment of atfirmance was 
this being amended by order dated 


amuary 6, 1905 
May 10, 1965 (J.A. 41, 42). ‘The ta Semele, implying 
full approval of Judge Youngdehl : e reason- 
ing was in fact necessary to decision in J.A. 37> 38). 
21/ As stated in Towery (306 U.S. at 330, 332): | 


We think the legislation and the policy do not confer 
two rights. the veneficiary's interest in the policy 


(footnote contimed on following pege) 
3S ~ 


“A form of the Semala interpretation was applied in Morgen v. United 
States, 115 F. 2a 427 (C.A. 5), cert. den. 312 U.S. 701, and Bono v. United 
States, 113 F. 2a Tak (C.A. 2) Also significant in this connection is 
the per curiam decision in Sinlao v. United States, 106 U.8. App. D. C. 
263, 271 F. 2a 8h6. 


form of insurance, 
ty (see footnote 15, ; 
T8k(bd), applies 
death. 


Insured died in 1918, and 
Giscontinued because of 
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C. The doctrine of "continuing negotiations” is inapplicable 


to this case. 


In an endeavor to avoid the tine bar of 36 U.8.C. Ted), 
the doctrine of "continuing negotiations” in the district court 
has been employed in instances, unlike the present case, where the Government 
sctivety intuced a claimant to postpone suit ty intiasting that dental. of 
claim was not final. In such cases, sone courts have refused to accord 
finality to the alleged denial and have considered limitations as renain- 


ing suspended until some later date. Examples of such decisions include 


| 
United States v. Bollman, 73 F. 24 133 (c.a. 8), and De Pusana v. United 


States, 164 F. Supp. 672 (D.C.D.C.). | 
However, the present case bears wuch closer resemblance to Samala v. 


United. States, 183 F. Supp. 601 (D.C.D.C.), where the district court refused 
to resort to the doctrine of “continuing negotiations" despite a corres- 
pondence which persisted for years betveen claimant end the Veterans 


i 


(footnote continued from preceding page) 


23/ There gratuitous insurance benefits had been fi 
terminated, although more then six years thereafter 
was filed. In commenting on the action of the district 
the complaint, however, this Court stated: 


accrued for which the claim is made, * * # 
§784(>). (271 F. 2a at 847) 


In view of the authoritative interpretation 
seens reasonable to conclude that the Court: 
mind when making these remarks. 


Administration. Judge Youngdshl held that claimant could not reasonably have 
concluded from the tenor of such correspondence that her claim was still 
under consideration. 

Qa the four occasions-when it wrote Mrs. Lubay (J.A. 22, 25, 30, 32), 
the Veterans Administration firmly advised her that no further administrative 
is eau cad Gn ee 

The substantial periods of time elapsing between appellee's communica- 
tions also militate against applicability of the doctrine. See Dyer v. 
United States, 81 U.S. App. D.C. 4, 154 F. 2d 1k, cert. den. 329 U.S. 722. 
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APPELLANT SHOULD NOT BE REQUIRED TO MAKE DUPLICATE PAYMENT 
TO APPELLEE OF INSURANCE BENEFITS ALREADY RECEIVED BY INSURED'S SON 


After sppellee’s award was terminated, the Veterans Administration paid 
further insurance installments to insured's son, Rodante Lubay, during the 
period from February 13, 1957, through November 12, 1964, for a total of 
$2,581.00 (J.A. 2, It was required to make those payments under the 
statutory schene. 


The first ‘of these was the denial letter itself (J.A. 22), which firmly 
that "this decision constitutes final administrative denial 


(J.A. 30) indicated that no change was warranted "in the prior action 
this office." The last or fourth letter (J.A. 32) said practically 


We submit that it was error for the district court to compel (J.A. 47) 
a second payment of that money to appellee, The Government should have been 
allowed « proper credit for benefits paid to a mesber of appellee's ow fenily. 

Whiting v. United States, 74 App. D.C. 148, 122 FP. 24 196, and Riley v. 
United States, 116 F. Supp. 155 (N.D.W.Va.), affirmed on other grounds, 
212 F. 2a 692 (C.A. 4). | 

of course, if appellant prevails on the basis of the statute of limite, 


tions, this farther error of the district court need not be. 
payments would not be required in that event. 
CONCLUSION 


For the foregoing reasons, it is respectfully subaitted that the 


decision of the court below should be reversed. 
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QUESTIONS PRESENTED 


In the opinion of Appellee the basic questions 
are: 

1. Whether the statute of limitations contain- 
ed in 38 U.S.C.784(b) commenced running against ap- 
pellee upon administrative termination of her exist- 
ing Veterans’ Administration Award of Gratuitous 


Bational Service Life Insurance (and not from the 


date of death of her veteran hustand), thus pre- 


venting a jurisdictional bar to the maintenance of 
this suit. 

2. Whether the appellant, by its own error in 
improperly and unlawfully terminating appellee's 
benefits on the ground of a common law marriage, 
which does not exist in the Philippines, tolled the 
statute of limitations, thus preventing @ jurisdict- 
ional bar to the maintenance of this suit. 

3. Whether the appellant improperly paid bene- 
fits due and owing to appellee to another at its 


peril. 


Questions presented----~----: — 
Summary of Argument--------—-<<-<-9— 
Argument--------------<---=<""— 


I. The District Court correctly ruled 
this suit was not barred under the 
controlling statute of limitations 


A. The six year limitations period 
specified in 38 U.S.C. 784(b) com— 
menced running at date of final 
termination of benefits previous— 
ly awarded and did not expire be- 
fore Appellee filed this suit 
The six year limitations eriod 
specified in 38 U.S.C.764¢b) was 
tolled from September 21, 1945, | 
the date of filing of Appelle¢é's | 
claim, until June 8, 1962, the 
date of final denial, and Appellee's 
suit was well within the six year | 
period | 

II. Appellant improperly paid a secondary | 
beneficiary benefits due and owing to | 

Appellee at its peril 


Conclusion eee enn on ere 
CITATIONS 
Cees: 
Bono v. United States, 113 Fed T24----- 


Sn eee — ene 


deCartas v. United States (1956) (D.C. 
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Erickson v. Stogner, 195 F2a 777,90 US 
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Morgan v. United States, 115 F2d 427 
fect den. 312 UW. .10), cone enn enema 
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Siniao v. United States, 106 U.S.App. 
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United States v. Philippine National 
Bank, Guardian for SAREEOS Tranas, 
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Statutes: 


38 U.S.C.784(a) 
38 U.S.C.784(b) 


38 U.S.C.(1952 EBa)802(d) (2) 


SUMMARY OF ARGUMENT 
| 
The six year period of limitations as preserib- 
ed by 38 U.S.C.784(b) cannot be uniformly applied to 
two divergent fact situations and still fulfill the 


intent of Congress to compensate widows and orphans 


for the loss of their serviceman husbands and fathers. 
A distinction must be made between the original 
claim which is filed but never granted in which the 
final denial of said claim becomes important, dna 
the original filing of a claim which is granted and 
paid over a number of years, and then is terminated. 
In the later case there is never a denial of a claim 
put rather termination of a clain upon specified 
statutory grounds. As a corollary, the statute of 
six years is suspended for the period elapsing | between 
the filing in the Veterans' Administration of the 
claim sued upon, and the denial of said claim. | 
Appellee agrees that the six year statute) 
limitations begins to run at the date of death) 
the death of the veteran in the case where a claim 
is filed, never allowed and is denied: as being the 
happening of the contingency upon which the claim 


is founded. 


Appellee contends however, that the six year 
statute of limitations begins to run on the date of 


<= 


termination of benefits in the case where a claim 
has been filed, granted and paid over a number of 
years, and then is terminated on statutory grounds. 
The termination date, and not the date of death of 
the veteran, is the happening of the contingency 
which, for the first time in the chain of events, 
permitted appellee to file suit. 

Appellee contends alternatively that, in #heaAny 
event proper application of the "doctrine of con- 
tinuing negotiations” would prevent the statute of 
limitations from barring her suit where the Veterans' 
Administration willfully and knowingly applied in- 
correct principles of law to terminate her benefits 
and deliberately mislead appellee into believing 
that the submission of further evidence would cause 
it to reverse the termination of benefits. 

Appelle‘'s son was a secondary beneficiary under 
the statute and wnen appellant voluntarily paid the 


secondary beneficiary without a judicial determina- 


tion of entitlement, it didso at its peril. Appellee 
should not be made to suffer for the mistakes of the 
appellant. 


ARGUMENT 
T 


THE DISTRICT COURT CORRECTLY 
RULED THAT THIS SUIT WAS NOT 
BARRED UNDER THE CONTROLLING 
STATUTE OF LIMITATIONS 


A. The six year limitations period ageiipica 
in the 38 U.S.C.784(b) commenced running 
at date of final termination of benefits 
previously awarded and did not expire 

before appellee filed this suit. 
Appellee, the widow of a deceased veteran 

Philippine Scout, applied for and was granted 

gratuitous National Service Life Insurance as 

the statutory beneficiary under the provisions 

of 38 U.S.C.(1952 Ea.) 802(a)(2) which provided 

that "*##payments hereunder shall be made only to 

the following beneficiaries and in the order named 


--(A) to the widow or widower of the insured, if 


living and while unremarried; ***". 


The right of a statutory veneficiary to | bring 


suit on gratuitous National Service Life Insurance 
and the time in which suit must be brought is con- 
tained in 38 U.S.C.784. Subsection (b) provides 
that suit shall not be allowed "unless the same 
shall have been brought within six years after the 
right accrued for which the Claim is made". | It is 
-3-. 


"aeemed that the right accrued on the happening of 
the contingency on which the claim is founded". 

Subsection (a) of 38 U.S.C.784 permits a 
claimant to sue "in the event of disagreement as 
to claim *#*". 

The deceased serviceman, Antonio M. Lubay, is 
presumed to have died on June 13, 1942. On Septem- 
ber 21, 1945, after cessation of hostilities, appel- 
lee, as widow, filed her claim with the Veterans’ 
Administration. This claim was allowed and benefits 
were paid to appellee until the same were suspended 
in February 1957. Prom February 1957 todanuary 12, 
1960, for a period of three years, the Veterans' 
Administration conducted an investigation of Appellee's 
marital status. On January 12, 1960, appellant no- 
tified appellee that her benefits were being term- 
inated as of February 1957. At no stage in the pro- 
ceeding was appellee's claim denied, and at no time 
aid she have a right to file suit until first conm- 
plying with her administrative remedies. The right 
to sue arose for the first possible time on January 
12, 1960. (Emphasis supplied). 

Judge Alexander Holtzoff of the United States 
District Court For The District of Columbia, dis- 


tinguished between denial of original claims and 


termination of benefits on statutory grounds, in 
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the case of Tubongbanua_v. United States, 223 
Supp.379 (D.C.D.C.), where he stated: 


"admittedly, this suit was filed with — | 
reasonable promptness after the Veterans‘ 
Aaministration discontinued payments that 
4t had been making for a long period of | 
time and if the statute of limitations — 
commenced to run on the date of the dis=| 
continuance, then concedely the action is 
not barred. The Government, however, takes 
the position that the period between April 
6, 1942, wyen the death occurred, and June 
20, 1947, when the claim was originally | 
filed, should be taken into consideration 
as part of the period of limitations. The 
Court disagrees. There was n0 reason for 


the plaintiff to pring any suit. In fact, 

there was no basis for 2 suit so lo 

the claim eeu owec and benerits 

were be aid. er o br suit 

arose when payments were scontinued an 
€ claim was repudiated . sis sup- 


piied). 
The Government cites for support of its posi- 


tion, the cases of Morgan V- United States, 115 Fea 
427 (C.A.5.), cert.den. 512 U.S.701, and Bono Vv. 
United States, 113 F2a 724(C.A.2). Judge Holtzoff 


SS 


in Tubongbanua Vv. United States supra, disposes of 
these two cases by saying 


"as to Bono v. United States, and Morgan v.- 
Wnited States, these two decisions are no 
authoritative, neither are they persuasive, 
since they interpreted an earlier statute 
uuder which a policy matured not only in the 


event of death but also in the event of! to- 
tal and permanent disability". 


Appeliant further cites the case of Samala v. 
United States, 183 F.Supp 601 (D.C.D.C.) in sup- 


port of its computation of the running of the sta- 
tute of limitations. The Samala case preceded the 
fubongbanua case and was argued before Judge Young- 
dahl by Counsel for Appellee in the present case. 
The Samala case concerned itself entirely with the 
"doctrine of continuing negotiations", and did not 
present to the Court for determination, the distinction 
in fact s tuations which was presented to the Court 
in fubongbanua. The Samala case, therefore, is not 
in conflict with Tubongbanue on the question of de- 
termining the date from which the statute commenced 
to run. 

The Government did not file an appeal in the 
Tubongbanua case. The Government further admits 
(Govt.Brief p.13), that the majority of cases in 
which limitations were computed in the manner ad- 
vanced by the Government, involved ciaims upon 
which no benefits had been paid. There is no basis 
legal or equitable, for extending appellant's fal- 
lacivus interpretation of the statute of limita- 
tions. 

In the event an ambiguity exists in the statute 
of limitetions, this ambiguity should be resolved 
in favor of appellee. £8 was stated by this Court 


iGo 


in Uaited States v. Philippine National Bank, | 


Guardian for Salvador Tranas, Jr., a minor, 110 Uv. 


S. App.D.C.250,292 F2d.743, decided May 18, 1961: 
"The provision for gratuitous insurance was 
generous legislation, plainly adopted for 
humane and patriotic reascns". 


"The Supreme Court has said of this ket, | 
'The statutory provisions, where apbiguous, 
are to be construed liberally to effectuate 
the beneficial purposes that Congress had 
in mind'. United States v. Zazove, 334 U.S. 
602, 610". ; 


The statute of limitations commenced running 


against appellee on January 12, 1960, and suit was 


filed on September 11,1964, well within the six year 
period; therefore, the suit was timely filed. 
B. The six year limitations period pect 
fied in 38 U.S.C.784(b) was tolled from 
September 21,1945, the date of filing of 
appellee's claim, until June 8, 1962, | the 


date of final denial, and appellee's suit 


was well within the six year period. 


In the event the Government's theory as to 
| 


the computation of the statute of limitations 


the date of death of the veteran, in all.cases, is 


fron 


found persuasive, appellee's claim is still not 

| 
barred because of the tolling of the statute as 
provided therein and as amplified by the doctrine 


of continuing negotiations in case law. 


iy om 


The veteran died on June 13, 1942, and appel- 
lee's claim was filed on September 21, 1945, & 
period of approximately three years and three 
months. The statute 38 U.S.C.784(b) provides: 
nase The Limitation of six years is suspend- 
ea for the period elapsing between the fil- 
ing in the Veterans' Administration of the 
claim sued upon and the denial of said 
claim, ***" 

This statutory provision is amplified by the case 


of United States v. Bollman, 75 P2d.133,135 (CA. 


8,1934) which states as follows: 
"However, the record shows further communi- 
cations establishing that there were con- 
tinued negotiations between claimant and 
the Government with a view to having this 
action set aside, and that such negotiations 
were permitted by the Bureau, and, in a sense, 
participated in by it.*##We hold that so lcng 
as this order was under serious discussion 
in the Bureau and until 4t finally declined 
to reopen the matter the Order should not be 
deemed final for application of limitations 
against suit. ***" 

Appellee's ‘penefits were suspended by the Veterans’ 


Be 


Administration on February 12, 1957, pending in- 
vestigation of her marital status. On June 4, 1957, 
Appellee was notified of the termination of her 
benefits. Appellee filed a formal appeal from the 
termination of her benefits andi was notified by 


letter dated January 12, 1960, that her appeal 
from the terminetion of her benefits had been de- 
nied. The denial was based on a completely false 
representation of law to appellee that, "An infer 
ence of your remarriage has been created by your 
having lived with another man since July, 1954". 
Appellee rebutted this "inference" by submitting 
a copy of the marriage certificate of her alleged 
paramour to another woman, which marriage took 
place in 1948, and had never been a@iseolved, with 
appelle's letter of Feb. 23,1960. The Government 
replied to this submission of additional evidence 


in March, 1960, by stating to appellee that "Since 
the evidence in its entirety did not rebut the in- 
ference of remarriage, your appeal was denied”. 
The Bureau then invited appellee to submit further 
evidence by saying, “Further action on your claim 
by this Board is uot indicate’ at this time". Ap- 


pellee, therefore, by letter dated October 4,1961, 


submitted additional evidence by affidavits | 
on April 30, 1962, submitted additional evid 
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by way of an insurance policy showing the legal wife 
of her alleged paramour, Dionisia Torres de Castro, 
to be his beneficiary. On June 8,1962, the Govern- 
ment informed appellee that her evidence had been 
considered but no change in its prior action was 
warranted. From June 8,1962, until September 11, 
1964, the date of filing suit, an additional two 
years and three months of the statute ran, making 
a total of five years and six months and, hence, 
appellee's claim was not barred by limitations. 

In the case of Samala v- United States, 183 
P.Supp.601 (D.C.D.C.), Judge Youngdahl, in refer- 
ring to the doctrine of continuing negotiations, 


said: 


"'hus it is clear that each case must de- 
pend upon its own factual makeup.” 


In dePusana v. United States, 164 F.Supp.672 


(D.C.D.C.)1958)» the Court pointed out that the doc- 


trine of continuing negotiations must be employed 
in appropriate situations or else, 
"at would be possible for the Veterans’ Ad- 
ministration to mislead unsuspecting claim- 
ants by holding out the possibility of 
¢ ng its decision and obviating the 
necessity of Court action”. 
The fact situations in Samala and the present 
case are markedly different in that here we are cou@- 


cerned with the presentation of additional evidence 
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of considerable merit and not just an exchange of 


correspondence. | 
In the case of Sinlao_v. United States, 106 


Eee 


U.S.App.-D.C. 263,271 F2d 846, this Court said: 


"the Administrator's rejection of appel- 
lant's compensation claim cannot be re-| 
conciled with the intentjon Congress has 
expressed". | 
Even with a pronouncement from this Court, the vil- 
lainy of the Veterans' Administration continues 
flagrant and unabated. Appellee's right to re- 
cover is dependant upon her legal status and not 
upon her morals, her worthiness, nor her social 
standing. Rittgers v- Unitea States (1946) 154 F2da 
768. | 
The United States Government, through the 
Veterans’ Administration, should not be permitted 
to deliberately misquote the law and misinforn 
poor, uneducated people as to their rights with 
the intent that such misinformation be relied up- 
on to their detriment, aud it is so relied upon. 


What better evidence can there be of a pre-exist- 
ing marriagethan a valid marriage certificate of 
the paramour to another woman? The Philippines 
is a Civil Law Jurisdiction and common law par- 
riages are not recognised in the PaiLippines.. 


‘ 


Lembcke v. United States (1950) 181 F2d 703; 
Brickson v. Stogner (1952) 195 F2da 777, 90 U.S. 
App. D.C. 279; deCartas v. United States (1956) 
(U.S.D.C.D.C.#2121-56). 


II 
APPELLANT IMPROPERLY PAID A SECONDARY 
BENEFICIARY BENEFITS DUE AND OWING TO 
APPELLEBS AT ITS OYN PERIL 

Appellant improperly terminated benefits due 
and owing to Appellee as statutory beneficiary of 
gratuitous National Service Life Insurance. Appel- 
lee should not be made to suffer for the wrongdoing 
of Appellant. 

Appellant could have filed an action for de- 
claratory judgment, and completely resolved the le- 
gal status of the parties and their statutory enti- 
tlement. In paying a secondary beneficiary without 
a judicial determination of entitlement, Appellant 
became a volunteer, and made said payments at its 


peril. 
CONCLUSION 


This Court may confirm the decision of the 
Court below by adopting the arguments advanced in 
Section I. A. of this Brief. Alternatively, the 
Court may confirm the decision by adoption of the 


arguments advanced in Section I.B. 
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In either event, the intent of Congress in 
carrying out the statutory enactment will be ae- 
complished. 

For the above reasons, it is ices. 
submitted that the decision of the Court below be 
affirmed. | 


ROBERT L. PILLOTE, 
Court Appointed eounee2 


OCTOBER, 1966 
HENRY F. LERCH 
Of Counsel 
Attorneys for Appelilee 
| 


